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this paragraph. The interagency review 
process will ensure U.S. national secu-
rity and foreign policy interests are 
evaluated prior to any confirmation 
pursuant to § 748.3(e). The interagency 
review will consider on a case-by-case 
basis whether a particular ‘‘part,’’ 
‘‘component,’’ ‘‘accessory,’’ ‘‘attach-
ment,’’ or ‘‘software’’ is ‘‘specially de-
signed’’ taking into account all the fol-
lowing: 

(i) The insignificance of the changes 
in form and fit; 

(ii) The overall role of the ‘‘part,’’ 
‘‘component,’’ ‘‘accessory,’’ ‘‘attach-
ment,’’ or ‘‘software’’ in the perform-
ance capabilities of the enumerated or 
otherwise described item that it is used 
in or with; 

(iii) How substantively common it is 
to the other ‘‘part,’’ ‘‘component,’’ 
‘‘accessory,’’ ‘‘attachment,’’ or ‘‘soft-
ware’’ that would meet the paragraph 
(b)(3) criteria; 

(iv) Whether such a confirmation 
would be consistent with U.S. Govern-
ment multilateral export control re-
gime commitments; and 

(v) Any other criteria that may be 
relevant in determining whether the 
‘‘part,’’ ‘‘component,’’ ‘‘accessory,’’ 
‘‘attachment,’’ or ‘‘software’’ is ‘‘spe-
cially designed,’’ including an evalua-
tion of how such a confirmation may 
affect U.S. national security and for-
eign policy interests. 

(4) CCATS response. The BIS response 
to the CCATS request will reflect the 
interagency consensus determination 
and the response will be made in ac-
cordance with the procedures in §§ 748.1 
and 748.3(b). In addition, the BIS re-
sponse will indicate one of the fol-
lowing: 

(i) The ‘‘part,’’ ‘‘component,’’ ‘‘ac-
cessory,’’ ‘‘attachment,’’ or ‘‘software’’ 
is not ‘‘specially designed’’ on the basis 
of being within the scope of paragraph 
(b)(3) because the changes in form and 
fit have been determined by the U.S. 
Government to be minor or insignifi-
cant. In such cases, the new classifica-
tion, which may be EAR99 or in an-
other ECCN entry that does not use 
‘‘specially designed,’’ will be provided 
as part of the BIS response;’’ 

(ii) The request under § 748.3(e) has 
been denied and the ‘‘part,’’ ‘‘compo-
nent,’’ ‘‘accessory,’’ ‘‘attachment,’’ or 

‘‘software’’ continues to be classified 
under a ‘‘specially designed’’ ‘catch-all’ 
(see the definition of ‘‘specially de-
signed’’ in § 772.1 of the EAR). The re-
sponse will also include a determina-
tion regarding where the ‘‘specially de-
signed’’ ‘‘part,’’ ‘‘component,’’ ‘‘acces-
sory,’’ ‘‘attachment,’’ or ‘‘software’’ is 
classified on the CCL; or 

(iii) Returned without action (RWA) 
because insufficient information was 
provided or information was not pro-
vided in a timely fashion. These re-
quests will be reviewed closely, and 
they will likely require additional fol-
low up questions of applicants, so re-
sponding to such requests in a timely 
fashion will be an important part of 
the process to ensure such requests are 
considered by the U.S. Government. 

NOTE TO PARAGRAPH (e): Although these re-
quests for confirmation that an item is not 
‘‘specially designed’’ are also reviewed by 
the Departments of State and Defense, simi-
lar to § 748.3(b)(3), the public is reminded that 
neither the BIS classification nor the CCATS 
number may be relied upon or cited as evi-
dence that the U.S. Government has deter-
mined that the ‘‘parts,’’ ‘‘components,’’ ‘‘ac-
cessories,’’ ‘‘attachments’’ and ‘‘software’’ 
described in the commodity classification 
determination or a release made from ‘‘spe-
cially designed’’ pursuant to § 748.3(e) are 
subject to the EAR (see § 734.3 of the EAR). 

[61 FR 12812, Mar. 25, 1996, as amended at 61 
FR 68585, Dec. 30, 1996; 62 FR 25461, May 9, 
1997; 65 FR 62609, Oct. 19, 2000; 67 FR 38868, 
June 6, 2002; 68 FR 35785, June 17, 2003; 70 FR 
8249, Feb. 18, 2005; 72 FR 33659, June 19, 2007; 
73 FR 49330, Aug. 21, 2008; 75 FR 36499, June 
25, 2010; 75 FR 45054, Aug. 2, 2010; 78 FR 22724, 
Apr. 16, 2013; 78 FR 61745, Oct. 3, 2013] 

§ 748.4 Basic guidance related to ap-
plying for a license. 

(a) License applicant—(1) Export trans-
actions. Only a person in the United 
States may apply for a license to ex-
port items from the United States. The 
applicant must be the exporter, who is 
the U.S. principal party in interest 
with the authority to determine and 
control the sending of items out of the 
United States, except for Encryption 
License Arrangements (ELA) (see 
§ 750.7(d) of the EAR). See definition of 
‘‘exporter’’ in part 772 of the EAR. 

(2) Routed export transactions. The 
U.S. principal party in interest or the 
duly authorized U.S. agent of the for-
eign principal party in interest may 

VerDate Sep<11>2014 21:21 Mar 06, 2015 Jkt 235052 PO 00000 Frm 00507 Fmt 8010 Sfmt 8010 Q:\15\15V2.TXT 31



498 

15 CFR Ch. VII (1–1–15 Edition) § 748.4 

apply for a license to export items from 
the United States. Prior to submitting 
an application, the agent that applies 
for a license on behalf of the foreign 
principal party in interest must obtain 
a power of attorney or other written 
authorization from the foreign prin-
cipal party in interest. See § 758.3(b) 
and (d) of the EAR. 

(3) Reexport transactions. The U.S. or 
foreign principal party in interest, or 
the duly authorized U.S. agent of the 
foreign principal party in interest, may 
apply for a license to reexport con-
trolled items from one country to an-
other. Prior to submitting an applica-
tion, an agent that applies for a license 
on behalf of a foreign principal party in 
interest must obtain a power-of-attor-
ney or other written authorization 
from the foreign principal party in in-
terest, unless there is a preexisting re-
lationship by ownership, control, posi-
tion of responsibility or affiliation. See 
power-of-attorney requirements in 
paragraph (b)(2) of this section. 

(b) Disclosure of parties on license ap-
plications and the power of attorney—(1) 
Disclosure of parties. License applicants 
must disclose the names and addresses 
of all parties to a transaction. When 
the applicant is the U.S. agent of the 
foreign principal party in interest, the 
applicant must disclose the fact of the 
agency relationship, and the name and 
address of the agent’s principal. If 
there is any doubt about which persons 
should be named as parties to the 
transaction, the applicant should dis-
close the names of all such persons and 
the functions to be performed by each 
in Block 24 of the application. Note 
that when the foreign principal party 
in interest is the ultimate consignee or 
end-user, the name and address need 
not be repeated in Block 24. See ‘‘Par-
ties to the transaction’’ in § 748.5. 

(2) Power of attorney or other written 
authorization—(i) Requirement. An agent 
must obtain a power of attorney or 
other written authorization from the 
principal party in interest, unless there 
is a preexisting relationship by owner-
ship, control, position of responsibility 
or affiliation, prior to preparing or sub-
mitting an application for a license, 
when acting as either: 

(A) An agent, applicant, licensee and 
exporter for a foreign principal party 
in interest in a routed transaction; or 

(B) An agent who prepares an appli-
cation for export on behalf of a U.S. 
principal party in interest who is the 
actual applicant, licensee and exporter 
in an export transaction. 

(ii) Application. Block 7 of the appli-
cation (documents on file with appli-
cant) must be marked ‘‘other’’ and 
Block 24 (Additional information) must 
be marked ‘‘748.4(b)(2)’’ to indicate that 
the power of attorney or other written 
authorization is on file with the agent. 
See § 758.3(d) for power of attorney re-
quirement, and see also part 762 of the 
EAR for recordkeeping requirements. 

(c) Prohibited from applying for a li-
cense. No person convicted of a viola-
tion of any statute specified in section 
11(h) of the Export Administration Act, 
as amended, at the discretion of the 
Secretary of Commerce, may apply for 
any license for a period up to 10 years 
from the date of the conviction. See 
§ 766.25 of the EAR. 

(d) Prior action on a shipment. If you 
have obtained a license without disclo-
sure of the facts described in this sec-
tion, the license will be deemed to have 
been obtained without disclosure of all 
facts material to the granting of the li-
cense and the license so obtained will 
be deemed void. See part 764 of the 
EAR for other sanctions that may re-
sult in the event a violation occurs. 

(1) Licenses for items subject to deten-
tion or seizure. If you submit a license 
application for items that you know 
have been detained or seized by the Of-
fice of Export Enforcement or by the 
U.S. Customs Service, you must dis-
close this fact to BIS when you submit 
your license application. 

(2) Licenses for items previously ex-
ported. You may not submit a license 
application to BIS covering a shipment 
that is already laden aboard the ex-
porting carrier, exported or reexported. 
If such export or reexport should not 
have been made without first securing 
a license authorizing the shipment, you 
must send a letter of explanation to 
the Office of Export Enforcement, U.S. 
Department of Commerce, 14th and 
Pennsylvania Avenue, N.W., H4520, 
Washington, D.C., 20230. The letter 

VerDate Sep<11>2014 21:21 Mar 06, 2015 Jkt 235052 PO 00000 Frm 00508 Fmt 8010 Sfmt 8010 Q:\15\15V2.TXT 31



499 

Bureau of Industry and Security, Commerce § 748.5 

must state why a license was not ob-
tained and disclose all facts concerning 
the shipment that would normally 
have been disclosed on the license ap-
plication. You will be informed of any 
action and furnished any instructions 
by the Office of Export Enforcement. 

(e) Multiple shipments. Your license 
application need not be limited to a 
single shipment, but may represent a 
reasonable estimate of items to be 
shipped throughout the validity of the 
license. Do not wait until the license 
you are using expires before submitting 
a new application. You may submit a 
new application prior to the expiration 
of your current license in order to en-
sure uninterrupted shipping. 

(f) Second application. You may not 
submit a second license application 
covering the same proposed trans-
action while the first is pending action 
by BIS. 

(g) Resubmission. If a license applica-
tion is returned without action to you 
by BIS or your application represents a 
transaction previously denied by BIS, 
and you want to resubmit the license 
application, a new license application 
must be completed in accordance with 
the instructions contained in Supple-
ment No. 1 to part 748. Cite the Appli-
cation Control Number on your origi-
nal application in Block 24 on the new 
license application. 

(h) Emergency processing. Applicants 
may request emergency processing of 
license applications by contacting the 
Outreach and Educational Services Di-
vision of the Office of Exporter Serv-
ices by telephone on (202) 482–4811 or by 
facsimile on (202) 482–2927. Refer to the 
Application Control Number when 
making emergency processing re-
quests. BIS will expedite its evalua-
tion, and attempt to expedite the eval-
uations of other government agencies, 
of a license application when, in its 
sole judgement, the circumstances jus-
tify emergency processing. Emergency 
processing is not available for Special 
Comprehensive License applications. 
See § 750.7(g) of the EAR for the limit 
on the validity period of emergency li-
censes. 

[61 FR 12812, Mar. 25, 1996, as amended at 65 
FR 42569, July 10, 2000; 70 FR 8249, Feb. 18, 
2005; 70 FR 22249, Apr. 29, 2005; 73 FR 49330, 
Aug. 21, 2008; 79 FR 32626, June 5, 2014] 

§ 748.5 Parties to the transaction. 

The following parties may be entered 
on the application. The definitions, 
which also appear in part 772 of the 
EAR, are set out here for your conven-
ience to assist you in filling out your 
application correctly. 

(a) Applicant. The person who applies 
for an export or reexport license, and 
who has the authority of a principal 
party in interest to determine and con-
trol the export or reexport of items. 
See § 748.4(a) and definition of ‘‘ex-
porter’’ in part 772 of the EAR. 

(b) Other party authorized to receive li-
cense. The person authorized by the ap-
plicant to receive the license. If a per-
son and address is listed in Block 15 of 
the application, the Bureau of Industry 
and Security will send the license to 
that person instead of the applicant. 
Designation of another party to receive 
the license does not alter the respon-
sibilities of the applicant, licensee or 
exporter. 

(c) Purchaser. The person abroad who 
has entered into the transaction to 
purchase an item for delivery to the ul-
timate consignee. In most cases, the 
purchaser is not a bank, forwarding 
agent, or intermediary. The purchaser 
and ultimate consignee may be the 
same entity. 

(d) Intermediate consignee. The person 
that acts as an agent for a principal 
party in interest and takes possession 
of the items for the purpose of effecting 
delivery of the items to the ultimate 
consignee. The intermediate consignee 
may be a bank, forwarding agent, or 
other person who acts as an agent for a 
principal party in interest. 

(e) Ultimate consignee. The principal 
party in interest located abroad who 
receives the exported or reexported 
items. The ultimate consignee is not a 
forwarding agent or other inter-
mediary, but may be the end-user. 

(f) End-user. The person abroad that 
receives and ultimately uses the ex-
ported or reexported items. The end- 
user is not a forwarding agent or inter-
mediary, but may be the purchaser or 
ultimate consignee. 

[65 FR 42569, July 10, 2000, as amended at 73 
FR 49330, Aug. 21, 2008] 
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